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MAY THE PLAINTIFF IN A PERSONAL INJURY SUIT 

BE COMPELLED TO EXHIBIT HIS INJURIES? 

IF SO, UNDER WHAT CIRCUMSTANCES ? II. 

PART II. — AS TO THE CIRCUMSTANCES UNDER WHICH THE POWER 
MAY BE EXERCISED 

ATTENTION has been given in Parti to the question of the exist- 
ence of the power, in a personal injury suit, to compel the 
plaintiff to exhibit his injuries. That question being answered, and 
in the affirmative, it is next necessary to consider the various circum- 
stances under which such power may be exercised. And,.first, it is to 
be observed that, in the investigation of this latter subject, no account 
need be taken of the courts in which it has been definitely decided 
that the power does not exist. Nor need account be taken of the 
courts of New York ; for though, in that state, as already mentioned, 
the judge-made law, which was opposed to the existence 
of the power, has been overruled by legislation, yet it has 
seemed best not to attempt in this article a consideration of the cases 
arising under the statute. On the other hand, account must be 
taken of a court or two in which, though the existence of the power 
has never been passed upon, yet the circumstances under which 
the power may be exercised have nevertheless been adjudicated, 
the existence of the power having been assumed. 

Perhaps the most important question which suggests itself in 
connection with the present division of the general subject is, 
whether or not the authority to order personal inspection is one 
the exercise of which may be required; or whether, upon the con- 
trary, it is one the exercise of which depends upon the judge's 
discretion. It seems to be definitely settled that the authority is 
one the exercise of which depends upon the sound discretion of the 
trial court; in other words, that it is an official power in the judge, 
rather than a personal right in the defendant. 

In Georgia it is declared that the matter lies in the sound discre- 
tion of the trial judge. 1 

In Alabama: 

" . the defendant had no absolute right to have an order 

made to that end and executed, but the motion therefor is addressed to 
the sound discretion of the court. ' '* 

'Savannah, F. & W, Ry, Co. v. Wainwright. 25 S. E. 622. 99 Ga. 255 (1896). 
'Ala. Grt. Southern R. R. Co. v. Hill, 90 Ala. 71 (1889). 
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In Minnesota it is said: — 

"In an action for personal injuries the court has thepower in a proper case, 
and under proper circumstances, to require the plaintiff to perform a physical 
act in the presence of the jury that will show the nature and extent of the 
injuries. But the propriety of doing so rests largely in the discretion of the 
trial court." 1 

In another case the words are: — 

" . . . . it is within the power of the trial court, in the exercise of a 
sound discretion. . . ." 2 

In Missouri the matter has been decided frequently. 
In Hill v. City of Sedalid 3 it is said: — 

"To order plaintiff in a personal injury case to submit to a personal exam- 
ination by medical experts is within the sound discretion of the trial court." 

In another Missouri case 4 we read:— 

"There are respectable authorities which hold that the court may order 
such personal examination. There are others to the contrary. We are inclined 
to hold with the former, but not that a party has an absolute right to have 
such a personal examination. It is a matter in which the court has a dis- 
cretion which will not be interfered with unless manifestly abused." 

The same rule is given in still another Missouri case, Sidekum v. 
Wabash Ry. Co. 5 Practically the same thing is stated, but with a 
certain definiteness in one regard that appears nowhere else, in still 
another 6 : — 

"It was in substance held in Shepatd v. Railroad, 85 Mo. 629, that the 
defendant has no absolute right to have a personal examination ; that it is a 
matter in which the court has a discretion, the exercise of which will not be 
interfered with, unless manifestly abused. Of course the court was not bound 
to refuse, or to grant the motion, to the full extent of the prayer. Its order 
may be moulded to suit the circumstances of the case." 

And the general rule is again laid down in the latest Missouri 
cases of Fullerton v. Fordyce, 1 and Paul v. Omaha & St. L. Ry. 
Co.* 

One Michigan case" speaks of the latitude of the discretion : — 

"A wide discretion is vested in the trial court." 

> Hatfield v. St. Paul & Duluth R. R. Co., 33 Minn. 130 (1885). 
2 Wanek v. City of Winona, 80 N. W. 851, 78 Minn. 98 (1899). 
' 2 Mo. Appeals Rep'r 1019 (1884). 

4 Sbepard v. Mo. Pac. Ry. Co., 85 Mo. 629 (1885). 

5 93 Mo. 400 (1887). 

o Owens ». Kansas City, St. Jo, & Council Bluffs R. R. Co., 95 Mo. 169 (1888). 

1 121 Mo. 1 (1894). 

» 82 Mo. App. 500. (1900). 

» Graves v. City of Battle Creek, 95 Mich. 266 (1893). 
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Another 1 simply declares the matter to be in the discretion of the 
trial court. 

In Kentucky it is laid down obiter 3 : — 

" . . . . that the defendant has no absolute right to have an order 
made to that end, but that a motion therefor is addressed to the sound discre- 
tion of the court." 

In Arkansas 8 it is said that : — 

"In refusing to order the examination, as it may do when the evidence of 
experts is already available, the circuit court must exercise a sound discretion ; 
and its action is subject to review in case of abuse." 

Another Arkansas case 4 also lays down the general rule. 

In Wisconsin, too, the general rule is established. 6 

And in Kansas. 8 

Thus it will be seen that the courts are wholly unanimous in 
deciding that the authority to order physical personal inspection of 
a plaintiff in a suit for personal injuries, is one the exercise of which 
rests in the sound discretion of the trial judge; and that the defend- 
ant by no means has any right to demand that the judge exercise 
such authority whether the judge will or no. The opinions differ 
merely as to the degree of definiteness, or specificality, with which 
the rule is expressed ; no further. 

It will be apparent, upon a thought, that, since the power under 
discussion thus rests in the sound discretion of the trial court, all 
other questions under the present head resolve themselves simply 
into inquiries concerning the limitations upon the freedom with 
which a court may exercise its "discretion." How discreet must 
the court be? When will the "discretion" in which the exercise of 
the power is thus unanimously declared to rest, be adjudged 
by a court of review to have been sound, and when unsound? 
Decisions on these points are not wanting. 

But, first, is the discretion of the trial judge reviewable? The 
courts of appeal have almost invariably held that it is, and by the 
strongest of implications — namely, by themselves reviewing it. The 
principle has, however, also been laid down expressly. Said O'Rear, 
J., in Louisville & N. R Co. v. Simpson:'' — 

1 Strudgeon v. Village of Sand Beach, 107 Mich. 496 (1895). 
» Belt Electric Line Co. v. Allen, 44 S. W. 89, 102 Ky. 551 (1898). 
» Sibley v. Smith, 46 Ark. 275 (1885). 

• Railway Co. v. Dobbins, 60 Ark. 481 (1895). 

• O'Brien v. City of LaCrosse, 75 N. W. 81, 99 Wis. 421 (1898). 

• City of Ottawa v. Gilliland, 65 Pac. Rep. 252 (1901). 
' 64 S. W. 733 (1901). 
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"The ordering of such an examination is within the sound discretion of the 
trial judge, but such discretion is reviewable on appeal." 

An Arkansas case is to the same effect. 1 

But Shepard v. Missouri Pacific Ry. Co.*:— 

"It is a matter in which the court has a discretion which will not be 
interfered with unless manifestly abused." 

Under what circumstances, then, will the discretion of the trial 
court be regarded as having been abused? 

One of the most interesting cases relating to the abuse of the 
power to order the examination, is the Kentucky case of South Cov- 
ington St. Railway Co. v. Stroh." Here the order was granted, and 
physicians were appointed by the court to make the examination. 
But before the examination had been made, the defendant withdrew 
its request. The court, then, against the objection of both parties, 
proceeded to cause the examination to be made and the physicians 
to testify. It was held that the trial court exceeded its power. This 
seems to be the only case in which the precise point involved has 
ever arisen. 

Another interesting question, and one on which the authori- 
ties are plentiful, relates to the time when the examination 
may be made. It is generally held that the trial judge has commit- 
ted no abuse of his discretion, by refusing to order the examination 
at the time of the trial. In the Michigan case of Strudgeon v. Vil- 
lage of Sand Beach* a refusal to require the plaintiff to submit to an 
examination of an injured arm in open court was sustained. True, 
it was necessary, in this case, in order that an examination might 
be made, that the plaintiff submit to the employment of an anesthetic, 
so that the question as to the propriety of refusing the order where 
the examination would require the administration of an anesthetic 
was also raised, as well as the inquiry under discussion, namely, 
as to whether such an examination might properly be refused solely 
on the ground that it was requested for the first time during the 
progress of the trial; but, nevertheless, there are cases (as cited in 
the following paragraphs) in which the question has arisen free from 
such complications. 

In Southern Kansas Ry. Co. v. Michaels* Johnston, J. has the 
following language: — 

"When such an examination is necessary a timely application should be 
made ; and it should be conducted under the control and direction of the court, 

i Sibley v. Smith, 46 Ark. 275 (1885). * 107 Mich. 496 (1895;. 

* 85 Mo. 629 (1885) . » 57 Kan. 474 (1896) . 

»66S.W. 177 (1902). 
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by competent physicians or surgeons selected by the court. There was no 
showing made that an examination was essential to a full understanding of 
the injuries, nor was the application made in proper time. If an examination 
was required, the application should have been made a sufficient time before 
the trial commenced, in order that it might have been deliberately and care- 
fully made, and without interfering with the progress of the trial." 

A Nebraska case, Sioux City & Pac. Rd. Co. v. Finlayson, 1 is 
to the general effect. Another Nebraska case, City of Chadron v. 
Glover? is very clear upon the point: — 

"The record shows that the application was made during the trial. If the 
court was not justified on other grounds in overruling the motion it was justi- 
fied in doing so because of the time when the motion was made." 

The Minnesota court is committed to the same doctrine. In 
Wittenberg v. Onsgard* it is said: — 

" . . . . defendant's request was properly refused for two reasons: 
(1) That the request was not seasonably made; (2) That it did not sufficiently 
appear that the person by whom the defendant desired the photographs to be 
taken had the necessary skill or experience properly and safely to apply the 
rays without injury to the plaintiff." 

To the same effect is the Washington case of Myrberg v. Balti- 
more & S. Mining & Reduction Co.* 

In Turnpike Co. v. Baily? an Ohio case, practically the same rule 
is laid down; but with certain modifications. White, J., in that 
case, says: — 

"The application for such order ought to be so made as not unnecessarily 
to prolong the trial, or to prejudice the plaintiff in proving his case. Hence, 
where the application is not made until after the close of the plaintiff's evidence 
in chief, and the commencement of the introduction of the defendant's 
evidence, and no reason is shown for the delay in making the application, it 
maybe refused on that ground." 

This appears to be the only case in which it is hinted that the 
general rule may be disregarded when the defendant can show a 
sufficient excuse for his delay in making the application. 

The courts of Georgia and Kentucky are firm in the general doc- 
trine. 6 

» 16 Neb. 578 (1884). 

» 43 Neb. 732 (1895). 

» 81 N. W. 14, 78 Minn. 342 (1899). 

«65P.539(1901). 

» 37 Ohio St. 104 (1881). 

• Southern Bell etc. Co. v. Lynch, 20 S. B. 500, 95 Ga. 529 (1894) ; Belle of Nelson Distilling 
Co. v. Riggs, 45 S. W. 99, 20 Ky. Law Rep'r. 499 (1898) ; Louisville & N. R. Co. v. McClain, 66 
S.W. 391 (1902.) 
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Upon the other side of the matter we find only the supreme court 
of Iowa, in Hall v. Town of Manson, 1 already cited under another 
head. The doctors for the two parties, in that case, disagreed as to 
the mere measurements of an injured foot and ankle. The defend- 
ant's attorney asked for a measurement before the jury. The court 
overruled the application. And this ruling the supreme court held 
to be erroneous. 

Again, by uniform authority it is held that no examination may 
be had where such a proceeding would endanger the plaintiff's life 
or health. A very interesting case on this point arose in Wiscon- 
sin, O'Brien v. City of La Crosse. 1 The facts will sufficiently appear 
by the following extract from the opinion : — 

" . . . . A full and complete examination was had by the defendant's 
physicians before the opening of the court the next morning, except that the 
plaintiff, under the advice of her .physicians, refused to permit the introduc- 
tion of a catheter into her bladder, for the reason that it would endanger her 
life. After the defense had sworn and examined four witnesses, the defend- 
ant asked for an order compelling the plaintiff to submit to an examination by 
instruments, to determine the condition of her bladder. A statement having 
been made as to the examination which had in fact been made, the court 
stated that, while the court had power to order the examination, it had no 
power to determine the extent of such examination." 

The court then holds that this was not error, and continues : — 

"The defendant's physicians testified to the fact that their object was to 
withdraw all the urine from the bladder; that, in a healthy bladder, it was 
safe to do so ; that there were conditions of the bladder where it was absolutely 
dangerous to withdraw all the urine therefrom at one time, and by so doing 
the walls of the bladder were certain to come together and excite inflamma- 
tion ; that a coming in contact with the urine in the bladder would produce 
decomposition, and the decomposition, had the effect of producing cystitis,— a 
cause that was very frequent." 

In Alabama Grt. Southern Ry. Co. v- Hill," appears the follow- 
ing: — 

"The examination should be ordered and had under the directions and con- 
trol of the court, whenever it fairly appears that the ends of justice require 
the disclosure, or more certain ascertainment, of facts which can only be 
brought to light or fully elucidated by such an examination, and that the 
examination may be made without danger to plaintiff's life or health, and 
without the infliction of serious pain." 

Wittenberg v. Onsgard* previously cited, is an especially inter- 
esting case from the fact that in it the right to demand an examina- 
tion by the use of the X-rays is involved. The court below refused 

1 68 N. W. 922 (1896) . » 90 Ala. 71 (1889). 

» 75 N. W. 81, 99 Wis. 421 (1898). * 81 N. W. 14, 78 Minn. 342 (1899). 
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to order such examination, and this refusal was held by the court 
above not to be an abuse of discretion. Said Mitchell, J.: — 

"The discovery of the X-rays is comparatively recent. Its utility, and the 
reliability of its results are already so well established as scientific facts that 
courts ought to take judicial notice of them. And , if the fact that the exposure 
of the person to these rays is harmless becomes as well established in science as 
is the accuracy of photographs taken by them, there is as much reason why, 
in a proper case, under proper safeguards, and at the reasonable request of 
the defendant, the plaintiff should be required, in a case like the present, to 
submit his neck to those rays for the purpose of photographing it, as there 
is for requiring a party to submit his person to a physical examination, as in 
Wanekv. City of Winona, 78 Minn. 98, 80 N. W. 851. Whether science is as 
yet sufficiently advanced on the subject so to hold may admit of doubt, and a 
person cannot be required to submit his person to any process which is liable 
to injure him." 

Another X-ray case occurs in Boelter v. Ross Lumber Co. 1 Said 
Cassoday, J. : — 

"We perceive no error in refusing the defendant's application for a second 
examination by the X- ray process. The plaintiff had submitted to one such 
examination, lasting two hours or more, during which he was, by accident, 
burned, and he refused to submit to another examination. He had also per- 
mits d two of the defendant's medical witnesses to examine him. Within the 
recent ruling of this court, we think there was no abuse of discretion in refus- 
ing to compel him to submit to a second examination by such X-ray process." 

An extremely interesting case with regard to the circumstances 
under which an order for a physical examination may be refused is 
Strudgeon v. Village of Sand Beach? In this case it would have 
been necessary, had an examination been had, to place the plaintiff 
under the influence of anesthetics. The plaintiff objected to the 
anesthetization; the lower court refused the order; and the higher 
court sustained the refusal. This case is apparently unique ; and 
certainly, the principle it enunciates is of very great importance. 

As to the propriety of the trial court's refusing an examination 
on the ground of delicacy, the courts furnish a few, but not many, 
decisions. In a Washington case 8 the court refused to compel the 
plaintiff to submit to an examination for the purpose of determining 
whether or not she was afflicted with falling of the womb, the main 
ground on which this was done being that of delicacy ._ The upper 
court sustained the refusal. However, it should be observed that 
the court added : — 

1 79 N. W. 243. 103 Wis. 324 (1897). 

! 107 Mich. 496 (1895). 

* Smith v. City of Spokane, 16 Wash. 403 (1897). 
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"The fact that the request was for an examination by physicians selected 
by appellant alone was a sufficient ground for refusing it." 

In Hall v. Town of Manson, 1 already cited under other heads, 
the upper court held that "there is nothing indelicate in the meas- 
urement of a foot or arm or ankle in a proper case. ' ' It should be 
added that the measurement referred to was to be had before the 
jury. This case, however, does not so much decide whether or not 
a trial judge may refuse a physical examination on the ground of 
delicacy, as it declares that the particular facts in the question 
brought up did not constitute a case of delicacy. 

In the Michigan case of Graves v. City of Battle Creek* it was 
said, obiter, by Montgomery, J. : — 

"It will be observed that the exhibition of the arm at the point of the 
alleged fracture would not have been a shock to the plaintiff's sense of deli- 
cacy." 

A further statement obiter, but of a rather comprehensive and 
suggestive character, occurs in the same case: — 

' 'The decisions are not uniform upon this question , but the very great weight 
of authority is in favor of the exercise of such power by the court, under 
proper restriction ; the rule recognizing, however, that a wide discretion is 
vested in the trial court, which justifies the refusal to require the examination, 
when the necessities of the case are not such as to call for it, or where the 
sense of delicacy of the plaintiff may be offended by the exhibition, or where 
the testimony would merely be cumulative, or where, in the judgment of the 
trial court, it would not materially aid the jury." 

To sum up the various conclusions arrived at since the beginning 
of these investigations : — 

1. — In a suit for personal injuries, the plaintiff may, by the weight 
of authority, be compelled to submit to a physical examination. 
This is the settled law in Ohio, Indiana, Michigan, Kentucky, 
Alabama, Georgia, Kansas, Arkansas, Iowa, Missouri, Wisconsin 
and Minnesota. The courts of the United States, of Illinois, and 
possibly of Massachusetts and Texas, hold otherwise. 

2. — There is no absolute right in the defendant to have the exam- 
ination, but the power to order it rests in the sound discretion of the 
trial court. 

3. — This discretion is subject to review on appeal. 

4. — It is declared in one case that the court has no power to 
compel the examination after the defendant has withdrawn his request 
for such examination. 

i 68 N. W. 922 (1896). * 95 Mich. 266 (1893). 
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5. — By the great weight of authority, it is not an abuse of the 
discretion to refuse to order a physical examination after the begin - 
ning of the trial. 

6. — Nor is it an abuse to refuse the order when the examination 
might endanger the plaintiff's life or health. 

7. — Nor when the use of an anesthetic would be requisite in order 
that the examination might be made. 

8. — Nor where the nature and extent of the injuries are obvious 
to all. 

9. — Though the opinions are scanty on the point, it would seem 
that no abuse of the discretion lodged in the trial court is committed 
when the examination is refused on the ground of delicacy, and when 
the facts in the case bear out the trial court in its opinion that a 
delicate case exists. 

10. — It has been suggested, further, in one case, that the court 
might properly refuse to grant the order "when the testimony would 
be merely cumulative, or where, in the judgment of the trial court, 
it would not materially aid the jury. ' ' 

Thomas H. Shastid 

4216 Connecticut St., St. Louis, Mo. 



